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WHITE, P.J,, (dissenting)

| respectfully dissent. | conclude that the circuit court properly determined that there is a
genuine issue whether defendant’ s duty of ordinary professona care extended beyond accurately filling
the prescriptions under the circumstances presented in the instant case.

Faintiff’s complaint in pertinent part aleged gross negligence, negligence and mapractice as to
defendant Perry Drug Stores, Inc., (Perry) and John Doe, a pharmacist and employee of Perry.
Defendant’s motion for summary disposition argued that defendant had no actionable duty such as
dleged in plantiff’s complaint. Defendant argued that because it had no legd duty to second-guess
plantiff’s doctor with respect to the medication, plaintiff’s negligence dams were unenforcesble as a
maiter of law. Defendant argued that if there did come a time when defendant might have been
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negligent in dispensing the two prescriptions concurrently, that time was, at the earliet, July 1992.
Defendant argued that until July 1992, the combination of Seldane and Erythromycin was “not
contraindicated, and the matter [was| left to the medica judgment of Mr. Hooper's physician.”
Defendant further argued that “Unless the prescription confronting the pharmacist represents an
obvioudy letha dosage, or is absolutdy contrarindicated (such as became the case after these
prescriptions were filled), the pharmacist has no duty and no liability.”

Paintiff attached to her response to defendant’s motion for summary disposition excerpts of
deposition testimony of the pharmacist who dispensed the two prescriptions for plaintiff’s decedent on
May 30, 1992.' The pharmacist, Kay Pfeiffle, testified that she had never seen the August 6, 1990,
warning letter from Marion Merrdl Dow before, and that had she seen that letter she “absolutely”
would have made some inquiries before she filled the prescription.  She tedtified that her first reaction
would have been to cal the doctor to see if the doctor was aware of the warnings stated in the letter.
Preiffle further testified that had she so contacted the doctor, and had the doctor indicated to her that
she wanted the prescription filled, Pfeiffle believed that she would not have filled the prescription.
Pfeffle also tedtified that in 1992 Perry had a computer network set up whereby the pharmacist or the
pharmacist’s assistant filling a prescription would interface with the computer 2

Pantiff submitted the affidavit of Leeann Stember, presdent and executive director of the
Nationa Council for Prescription Drug Program, which averred that the August, 1990 “Important Drug
Warning” letter was mailed to the drugstore.  Fieffle, the pharmacis, tedtified that the information
contained in the | etter was not contained in the Perry computer and was not made known to her.

Paintiff’s brief below aso attached the affidavit of its expert witness, a licensed pharmacist with
aPh.D. in Pharmacy, who averred that:

10. It is my expert opinion that in May 1992, Perry Drugs had a duty to inform its
pharmacists of this potentiadly adverse interaction, and that pharmacists once aware of
this interaction, had a duty to contact the prescribing physician and/or warn the patient
of the potentid hedlth risks before dispensang Seldane with Erythromycin to be used
concurrently.  Once the pharmacist was made aware of this potentid adverse
interaction, to act inconsstent with the above would be in violation of the standard of
care; and

11. It is my expert opinion that in May 1992, Parry Drugs violated pharmacy and
pharmaceutical industry standards by failing to properly inform, advise, and/or instruct
it's pharmacists employed and/or acting as agents of Perry Drugs about the potentia
hedlth risks associated with the concurrent use of Seldane and Erythromycin. It wasthe
duty of Perry Drug Stores to disseminate information regarding the potentia interaction
to it's pharmacy employees or agents. Perry Drug Stores violated this duty.

After hearing argument from counsdl, the circuit court stated:



Okay, summary judgment is sought essentialy on the bagis that as a matter of law there
was no duty to warn the physcian or anyone ese once—if the prescription was
accurady filled. And it istrue that duty isfor the court, not some expert. But
the duty that is for the court is whether thereisarelationship that requiresthe
exercise of ordinary care. And of coursethereis.

You don't—but that doesn’t solve the question. This is in the end a negligence case,
and negligence in the end is determined by what al mankind does. The people in the
middle, what they do, and that’ sthe sandard. And in the usua case wetdl the jury that
they’ re supposed to decide that.

In thiskind of a case it’s not a matter of ordinary experience in the affairs of
life and so what ordinary people do is determined by people who have
knowledge about those things. And that is expert witnesses. People who work
inthe busness. And s0in that senseit is for an expert to tell the court what negligence
is. Thisistheway it's done.

He' s [plaintiff] got an expert who says that the ordinarily careful pharmacist at
this point in time would have done something, and the rest of it, which apparently
neither of you are overly concerned about, is a matter of causation which—and if you're
not concerned about, | won't either—so it remainsfor evidence to deter mine what
the ordinarily careful pharmacist would have done or, if you will, what the
standard of care wasfor the pharmacist.

There is obvioudy a relationship between one who dispenses drugs and the
person standing in front of them who's going to take it. The duty of ordinary
care. And theonly question iswhether it extendsthisfar. The only other thing
isthat if thereisfor reasons of policy some common law decision that says well
regardless of what the practice is or might be, we're going to arbitrarily for
policy reasons end the duty right here as the courts have done in other
situations.

But they have not yet donethat in this circumstance. The motion is denied.

Baker v Arbor Drugs, 215 Mich App 198, 205; 544 NW2d 727 (1996), was decided during
the pendency of this apped and gppears to be the only Michigan pharmaceutica negligence case
involving the dispensing of severd incompatible prescriptions. As dtated in the mgority opinion, this
Court in Baker expresdy stated that in Sebbins v Concord Wrigley Drugs, Inc, 164 Mich App 204,
218; 416 Nw2d 381 (1987) “this Court . . . specificdly reserved consideration of a pharmacist’s
ligbility in Stuaions where the pharmacist knows of a particular patient’s unique problems or where a
pharmaci4t fills two incompatible prescriptions” Baker, 215 Mich App at 204.

The mgority reverses the circuit court on the bads of its concluson that Marion Merrill Dow’s
letter of August 6, 1990, “did not date that Seldane and Erythromycin were incompatible or that their



concurrent use was contraindicated.” | disagree, and conclude that when the facts are viewed in alight
most favorable to plaintiff, the letter, which was disseminated to pharmacies as wdl as physicians,
expressed sufficient concern regarding the interaction of the two drugs, and was apparently so
understood by the pharmacist involved when eventudly cdled to her atention and by plaintiff’s expert,
to condtitute a manufacturer’ s warning of incompetibility.

The letter’s prominent title, which is in bold and boxed dl-capitd letters is “IMPORTANT
DRUG WARNING.” The letter derts pharmacies and doctors that the labeling of Seldane has been
revised and while the events noted are extremely rare, “we fed the changes are of sufficient importance
that we should inform you.” The letter goes on to Sate:

PRECAUTIONS

Generd

Terfenadine [Seldane] undergoes extensve metabolism in the liver. Patients
with impaired hepatic function . . . or on ketoconazole or troleandomycin therapy , or
having conditions leading to QT prolongetion . . . may experience QT prolongation
and/or ventricular tachycardia at the recommended dose. . . These events have also
occurred in patients on macrolide antibiotics, including erythromycin, but
causality isunclear. The events may be related to dtered metabolism of the drug, to
electrolyteimbaance, or both. [Emphasis added.]

Drug Interactions

Prdiminary evidence exists that concurrent ketoconazole or macrolide
adminigration significantly alters the metabolism of terfenadine [Seldane].
Concurrent use of Seldane with ketoconazole or troleandomycin is not recommended.
Concurrent use of other macrolides should be aproached with caution.
[Emphasis added.]

ADVERSE REACTIONS

The information concerning cardiovascular adverse  effects is  being
supplemented with the underlined:

Rare reports of severe cardiovascular adverse effects have been
receved which indude arhythmias (ventricular tachyarrnythmia,
torsades de pointes, ventricular fibrillation), hypotension, papitetions,
and syncode. . . .




The full text of the newly revised prescribing information for Seddane, which dso
includes an update of the information under CLINICAL PHARMACOLOGY and
rewording of the DOSAGE AND ADMINISTRATION statement, accompanies this
|etter.

| conclude that reversd is not required by Baker, supra, Stebbins, supra, Adkins v Mong,
168 Mich App 726; 425 NW2d 151 (1988) or Kintigh v Abbott Pharmacy, 200 Mich App 91; 503
NwW2d 657 (1993). While n Baker this Court based its decison on the plaintiff's clam that the
defendant had undertaken a duty to warn of drug interactions, the court recognized that Stebbins
specificaly reserved congderation of a pharmacist’s ligbility concerning incompetible prescriptions and
did not gate how the case would have been decided had the plaintiff not asserted the specid
undertaking.  Further, in Baker, the drugs were not dispensed smultaneoudy, as they were here.
Sebbins expresdy distinguished a circumstance involving “two incompatible prescriptions.” In Adkins,
the panel that decided Stebbins gpplied Stebbins and concluded that a pharmacy has no duty to
maintain and monitor customer records to identify addicted customers and their over-prescribing
physcans. Reying on Adkins, the Kintigh Court concluded that “the pharmacists owed no duty to
plaintiff to discover his addicted status; failing knowledge of that, they had no duty to refuse to sdl to
him.”

The smultaneous filling of two prescriptions, the compatibility of which has been the subject of
warnings from the manufacturer directly to the pharmacy, presents a sgnificantly different factud
circumstance than presented in Sebbins, Adkins and Kintigh. Under these circumstances, | conclude
that the trid court properly denied defendant’ s motion.

/9 Helene N. White

! From the excerpts of the pharmacist’s deposition before us, we gather that she was employed as a
licensed pharmacist by Perry beginning in 1985, and that at some point she left Perry, but returned there
in March of 1991.

2 Apparently, the doctor testified that she was thought she had prescribed Naldecon and not Seldane.

% In Baker, supra, which dso involved drug interactions, one of the plaintiff’'s daims was that the
pharmecy voluntarily assumed a duty of care to plaintiff’s decedent by implementing and using its
Arbortech Plus system, which Arbor Drugs advertised as providing “your Arbor pharmacist with your
complete medication history, so we're aware of any possible medication interactions.” Baker, 215
Mich App at 205, n 1.



